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James C. Bender 

Hollis, New Hampshire 03049 

JefFS. Jordan 
Federal Election Commission 
999EStreetNW 
Washington, DC 20463 

Dear Mr. Jordan, 

28(iHAR29 AHI|:l*G 

OFFIC£ GF nrî Lî AL 

March 23,2011 

Regarding MUR 6460 

We are in a billing dispute with Swift Current, and have declined to pay the full amount of their 
invoice. Swift Current did not fulfill their obligations to the campaign. Swift Current fully 
understands the concerns, and the reasons for dissatisfiiction with their perfcrmaoce. This is a 
trade dbpute, not an FEC inatter. Our campaign handled hundreds of transactions with vendors, 
and, to the best of our knowledge, this is the only known unresolved problem. 

Despite numerous serious concerns, I have made several offers to resolve this matter amicably. 
Nonetheless, Swift Current filed a civil lawsuit in Massachusetts District Court dated February 4, 
2011. We recently answered that complaint and moved for a summary judgment and dismissid. 

There is no possibility, in my opinion, that Mr. Fullerton or Swift Current actually beUeve that 
the reason tfaat we have not paid tfiis invoice, is because we intended to make an illegal 
contribution to our campaign. Please be assured that we are trying to do everything properly, that 
we will not close down the campaign until this matter is resolved, and wo oontiaue to inake 
quarterly filings with the FEC. If you have any furthar questions, call me i 

lesC Bender 

CC: Mr. Vincent DeVito, Attomey for Swift Current 



Commonwealth of Massachusetts 

District Courts of Massachusetts 

Swiftcurrent Strategies LLC, Plaintiff First District Court of Essex 

V. 65 Washington St, Salem iVIA 

0̂  Bender fbr Senate, Defendants 
Q 
Q James C. Bender, 
rH 

^ Frank C. Mancl, Civil Action No. 2011136CV 

% Request fbr hearing on summarv motions fbr dismlssaL or change of 

venue bv James C Bender, Franic C. IVianci and bv Bender fbr Senate. 

I, James C. Bender am authorized to act on behalf of all the defendants listed 
above, and would like to request a hearing on our motions for dismissal or change 
of venuei I understand that these hearings are normally held on Wednesday 
morning at 9:00AM. I have confirmed that all parties have receh/ed our motions. 
In order to give ali parties adequate time, I propose that we schedule the hearing 
for Wednesday, April 13,2011. If that is not convenient, 1 propose Wednesday 
April 20,2011 as an altemate date. If neither of those dates are available, I 
request the next available date. 

if / that I have sent a copy ofthis notice to the PlaintlfF attomey Mr. Devlto. Icestifythatlhavesi 

iames C. Bender 

PO Box 1107, Mollis NH. 03049 
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District Courts of Massachusetts 

Swiftcurrent Strategies LLC, Plaintiff 

v. 

Bender fbr Senate, 

James C. Bender, 

Franic C Mancl, Defendants 

First District Court of Essex 

65 Washing;ton St, Salem MA 

Ovil Action No. 2011136CV 

Request for Dismissal by Frank C. IVIancI 
Named Defendant Frank C. Mand, requests a summary judgment to dismiss this case against 
me, pursuant to Federai Rules of Qvil Procedure 12 (b) (2), or altematively, to transfer venue 
pursuant to 28 U.S.C SS 1404 (a). My specific reasons are as follows: 

1) My request for summary judgment of dismissal is tiecause I am not a party to the 
agreement or to the dispute. I have had no role whatsoever in this matter. I have never 
met either of ̂  Plaintiffs. I have r)ever corresponded or hijd q telephone conversqtlfiin 
with either Plafntllt. i hacj no role In thehirinf or manaRin||gf the pjaintljf. I bad no rqfe 
in the operating ddeisiehs of the campaign. I dad no authority to authbrtae or deny 
payments. The onhr individuals who had authorization to commit funds or to make 
commitments for the campaign were; tiie candklate. Defendant James C Bender, the 
Chief Ofierating Officer, Bruce Monk; or The Campaign Manager, Beth Undstrom. My 
role in the campaign was to provide oversight to ensure FEC oompOance, and as such, I 
am listed on the FEC forms as Treasurer, and that b the only way that the Piaintifb know 
of me. The plalntills oould not pick me out of a line upl I am 66 years oM, and I still have 
a fiill tififie job, which I must attend to on a daily basis. This will be a significant and 
unneccesary burden for me, and wlH da nothing to advance justioe. The other 
Defendants do not object to my name being lemoved. Finally, the PlaintifTs oomplaint 
was clearly filed without much preparation or understanding ofthe facts. Even the dates 
of events and agreements are ail wrong. PlaintlfF has thrown every rklicuknjs allegation 



at the wall and in hopes that something sticks, or that the Defendants be intimidated 
into a favorite settiement. The burden of proof rests with the plaintiff to show the 
Court why I should remain listed as a Defendant. 

2) The agreement is between Swift Current Strategies and Bender for Senate exdushrely. 
There are tie indhfiduals who are parties to this agreement. Swift Current Strategies and 
Bender fbr Senate have an agreement which stipulates that aH disputes will be resolved 
by arbitration. Enclosed Is a copy of the e-mail from Swift Currents to the campaign, 
which contained Swift Currents standard form agreement as an attachment, dated 

^ Monday June 14,2010. Also endosed Is a copy of that attachment, the agreement with 
Q the arbitration provlskm (dause number 9 on page 2). The campaign returned this 
^ executed agreement by US Mail to Swift Currents along with their first monthly retainer 
tr\ check of $5,500, whicih Swift Currents cashed. Because this agreement stipulates that 
^ the parties agree that all disputes will be resoh/ed by arbitration, I ask that their 
Q complaint be dismissed. 

3) Due process under ihn 14̂  Amendment requires that the defendant have 'sufficient 
minimum contacts wdth the [forum] state, such that 'maintenance of the suit does not 
"offend traditional notions of fair play and justica" Adelson. 510 F3d at 49 (quoting 
Infl Shoe CO. v. Walsh,. 326 U.S. 310,316 (1945)). Specific jurisdiction exists only where 
the plaintiffs cause of action arises from or relates to the defendant's contacts with the 
forum state. I, an alleged Defendant in this matter, have had no contact with 
Massachusetts. Therefore, the Massachusetts forum should not have an interest in 
adjudicating this case. The burden of proof bi determining jurisdictton faills to the 
Plaintiff. 

4) The exercise of jurisdiction over l>eftndant Frank C Mand, must be reasonable based 
on an evaluation nf other "gesteult factm "̂ as well The gestault factors include the 
defendant's burden of appearing. In addition to the burden of traveling to the Salem 
Massachusetts Court house, I do not have 1^1 representation which is licensed to 
practice law in Massachusetts. This would constitute an undue burden. 

5) The Defendants will rely on witnesses who live in New Hampshire, and wfio also vvork in 
New Hampshire. The most important witnesses would have a significantiy tonger 
commutes to court, ifthe matter is adjudicated In Salem Massachusetts, perhaps 90 to 
120 minutes additional In eaoh dinection, than ifthe forum were the Federal Courthouse 
in Concord NH. It wouM foe an undue burden to ask these people, who abo nnist work 
every day, to appear In Salem Massachusetts and thb may adversely Impact the ability 
to provMe tire best defense of the case. 

6) On a motion to dismiss fnr lack of personal jurisdrctton, thei plaintiff bears the burden of 
persuading the court that jurisdiction exists. Hannon v. Beard. 524 F3d 275,279 (1* Or. 
200B). 



Sincerely, 

^ankC. Mancl 
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0 
0 
H 
Nl 
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CEfinFICATION 

A true copy of this Answer and Counter Claim was mailed postage prepaM to Attorney 
Vincent DeVrto, One Intematkmal Place, 44*̂  Floor, Boston, MA 02110. 

February 28.2011 ^ Frank C. Mand 
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District Courts of Massachusetb 

Swiftcurrent Strategies LLC, Plaintiff 

V. First District Court of Essex 

Bender for Senate, 

James C Bender, 

Frank C. Mancl, Defendants 

65 Washington St, Salem MA 

Civil Action No. 2011136CV 

Answer and Counterclaim of Defendant Frank C, iVIancL 

Defendant Frank C. Mancl hereby responds to the Plaintiffs complaint 
Civil Action No. 201136CV, speaking with respect to his own actions, as 
follows: 

1) . Defendant states that he is without knowledge or 
information sufficient to form a belief as to whether this 
paragraph is true. 

2) Defendant admits the allegations of paragraph 2. 
3) Defendant admits the allegations of paragraph 3. 
4) Defendant admits the allegations of paragraph 4. 
5) This requires no response from Defendants. 
6) Defendant denies the allegations of Paragraph 6. 
7) Defendarvt denies the allegations of Paragraph 7. 
8) Defendant denies tbe allegations of Paragraph 8. 
9) Defendani denies the allegations of Paragraph 9. 
10) Defendant denies the allegations of Paragraph 10. 



ll)Defendant denies the allegations of Paragraph 11. 

11) Defendant denies the allegations of Paragraph 11. 

12) Defendant denies the allegations of Paragraph 12. 

13) Defendant denies the allegations of Paragraph 13. 
Ln 14) Defendant states that he is without knowledge or 
c 3 information sufficient to form a belief as to whether this 
M paragraph is true. 
ŝr 

15) Defendant denies the allegations ofParagraphlS. 
M 16) Defendant denies the allegations ofParagraphl6. 

17) Defendant denies the allegations of Paragraph 17. 
18) Defendant denies the allegations of Paragraph 18. 
19) Defendant denies the allegations of Paragraph 19. 
20) Defendant admits receiving a letter dated Novenaber 15, 

2010 from Mr. DeVlto. The claims made In thet letter of 
unfair acts and practices are ini:onsistent with my 
knowledge. 

21) Defendant admits that James Bender did respond to Mr. 
DeVito in an e-mail dated December 7. Mr. Bender reiterated 
an existing offer to settle this matter, and offered to meet to 
discuss the matter. 

22) The campaign has tried to communicate promptly, and to be 
constructive In expressing concerns, and trying to settle this 
matter. Mr. Bender has made repeated efforts to schedule 
meetings in an attempt to resolve this matter. 

23) Defendant denies the allegations of Paragraph 23. 
''Reasonable'' is in the eye ofthe beholder. 

24) Defendant denies the allegations of Paragraph 24. 



1̂  Affirmative Defense 

Swift Current Strategies and Bender for Senate have an agreement which stipulates that all 
dbputes will be resolved by arbitration. We request that this case be dbmbsed with prejudice 
and referred to arbitration. 

2"̂^ Affirmative Defense 

^ Due process under the 14̂  Amendment requires that the defendant have "suffident minimum 
Q contacts with the [forum] state, such that 'maintenance of the suit does not "offend traditional 
^ nottonsof fdlrplay andjustice.'"^ds|§QiL.510F3d at49 (ouotinH Inf I Shoe Co. v. Wabh.. 326 
isn U.S. 310,316 (1945)). The gestault factors all favor the Defendant's request to change the 
^ forum to New Hampshire. Bender for Senate Campaign was a New Hampshire oampaign for 
Q United States Senate. The defendants live and work in New Hampshire. Ad of our acthflty was 

based In New Hampshire, and moreover, ail of Swift Current Strategies activity was based on 
helping our campaign to win a New Hampshire election. Finally aU of our meetings with the 
Plaintiffs, and all other activity with Plaintiffs took place In New Hampshire. Spedfic jurisdiction 
exists only where the plaintiffs cause of action arises from or relates to the defendant's 
contacts with the forum state. The defendants had and have no contact with Massachusetts. 
Additionally, it would be a burden for the Defendants and their witnesses, most of whom live 
and work in New Hampshire, to appear in Salem Massachusetts rather than the Federal Court 
in Concord NH. In some cases it wouM add 90 -120 minutes of commutingtime in each 
direction. The burden of proof rests wtth the Plaintiff as to whether the Massachusetts fonim 
should not have an interest in adjudicating this case. 

3"* Affirmative Defen.se 

Swift Quienis and/or Broadnetrq)eatedlyD9ade Mse icpresentati 
deliver for an average cost to tiie campaign of $12̂ 00 per hour. 

4^ Affirmative Defense 

Swift Gunents violated the compensadon seotion of our agreement. The agreement states tiurt die 
canipaign would compensate Swift Currents at a rate of $5,500 per month cetauier, and a bonus if 
we won the primary. There was rio odier provisum ftv cooqiensation. T^ 
campaign management that they had umla^^ 
«f wnAnr mliitimiahira u^ch tht-y wen* mmiiigiwg 

They involved dMiseh^ in a clear cut oonflict of mterest, 
made significant efiRut to hide. 



S '̂'Affirmative Defense 

Swift Currents was intentionally deceptive, to their benefit, and fhe detriment oftfae canipaign. 

Ŝ '' Affirmative Defense 

Our aixth defense b the doctrine of unclean hands. We have reason to believe that we n»y have 
routinely pakl too much for aervioes whkdi were negoQaled and managed by Swift Gunents. 

w 7 Affirmative Defense 
(?) 

Swift Currents violated tiie confidentiality clause of our agreement UJL & vfBy that was beneficial 
ff) to themselves and harmfiil to the candidate. 

5 8̂^ Affirmative Defense 
o 

If plaintiff suflbred damages, which defendants deny, then said damages resulted from Piaintifrs ovm ads 
<̂  oromisskm. 

9*̂  Affirmative Defense 

If pbintiff suffered damages, which defendants deny, then said damages are firom the ads or ombstons 
of third parties, for whose conduct Defendant b neither iegaiiy iiabte nor responsibb. 

10̂ '' Affirmative Defense 

Plaintifffciainis are lierred either in whote or in part by hb feilure to niiligate 

11^ Affirmative Defense 

PlaintiffPs daims are barrad either in whote or in part liy PtaintHf s own breaches of oontraclual oUfgatkm 
to the defendant 

Wherafore, Defendant requeste thai ttibadkxi be dismbsed vviih prejudtoe and that to 
Defendant hb coste aral axpeoseo, inducliog attom^̂ sfaaBk arxl thst thb oonct gnaot such oilier retlsf as 
It deems appropriate end just 

Frank C. Mand CEfmHCATION 

A true copy of thia Answer and Counter Claim waa maHed postage prepaki 
Vincent DeVitD, One Intemational Pbioe, 44*** Fkx)r, Boston, MA 02110. 

Febmary 28.2011 
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SWIFTCURRENT SIRATEGIES, LLC 
V. 

BENDER FOR SENATE and JAMES C. BENDER, 
and FRANK C. MANCL 

DEFENDANTS' MOTION TO DISMISS 

The Defendants move to diianiw this action filed 9gfiwult eadi of titem. 

As basis for tiiis motiaŝ  tbe Defeixlants.eâ  
Piaintiff nakes ib chilli a copy of wMdh is attached hereto as Exfaî  
1̂  its temis at PangTBldi 9, reqiures liiat any dispute and/or clam 

The wDid'*dMir las been Inteipi'etedmMMMWcihm 

Tfae Î efendants JtOHS C Bender and Fiank C. Mancl also move to dmnisslfaemas 
indhfiduBlSy sim» diey wm DOS partim to the GontracL 

WHEREFOREp THE DEFENDANTS PRAY: 

A. tfaat dw court wiUdisoiiss tfae suit on tbe basbtbat ft is broiq^mcoî ^ 
die tenns oftiie contnct on ¥>liich tiie suit is based witii rasvd to choice of 
jurisdktnB; 

B. tfaat Ifae coim win disonntiiB suit as it qiplies to Defendants J a ^ 
Fmik C. Mand wfao are not parties to die oontiact; 

C tfaat ibo cfliirt win award tiie Defendants their costs, lacludiiig leascwwhle legal fees 

D. For sucfa otiier and fiadierreliBf as fidr under tia < 

Fetanaiyl6i2011 

GEKimCAnON 

A trae oopy of tiiis motion wassailed postogB 
One bdenatknalPlaoe, 44̂  ft. Boston, MA 02110. 

Febniaiy 16b 2011 

Attan^ Went D e ^ 

CBender 



The following is an e-nnail, dated June 14,2010, with the subject line 
''Agreement̂ , from Rob Willington, (Founding Partner of Swiftcurrent) 
to Beth Lindstrom, who was the Bender for Senate campaign manager. 
Along with this e-mall is a true copy of the attachment titied; 
'̂ SwIftcurrent-Bender̂ Agreement.pdf. 

0 To the best of my knowledge and belief, this agreement was signed by 
0 
H Beth Lindstrom and retumed on June 15,2010 along with the first 
Ml 

^ monthly retainer check of $5,500. 
o 
H Attachment A of this agreement stipulates that ''Swiftcurrent shall be 
HI 

paid Five Thousand Five Hundred Dollars on June 15, July 15 and August 
15". Each of these payments had been made on time by the campaign, 
and we have a copy of each canceled check. 

i do not have a signed copy ofthis agreement, I was not copied on the 
correspondence, and I am not listed as a party to this agreement. Beth 
Undstrom has not been able to find the final signed copy in her files, 
but she has affirmed to me that this was the agreement between 
Swiftcurrent and the campaign. 

To the best of my knowledge and belief, there is no dispute by either 
party that this is the only Consulting Engagement Agreement between 
the Bender for Senate campaign and Swiftcurrent. 

/lames C. Bender 

February 16,2011 
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Consulting Engngsment Agreement 

THIS CONSULTING ENGAGEMENT AGREEMENT (tiw ''AgreemenT) dated as of 
Jime IS, 2010, is entered into by and between Swififctment Strategy 
Liability Compaî , faavnig its principal place of business at 67 Foster Street, Peabody, 
Massacdnisetts, 01960 (Ifae '̂ wiftcuneiit̂ and Jim Bender ibr Senate, having its prindiMd place 
of business at PO BOX 110, Hollis, New Hanqiisfaiie, 03049 CCanqwign'*), ooUectiveLy refened 
to herein as tiie "Parties.'' Ibis Agreement, includinig Schedide A wfaicfa is a part of it, sets fiirth 

Q) tfae tenns and conditions under which Swiftcurrent wiH serve as a Consultant and Advisor for the 
^ Bender for Senate: 
0 
0 
^ 1. Cptaullmg and Advismy Services. 

m 
^ (a) Swiflcurent agrees to serve as ConsuHaot and Advisors to 
^ Ifae CanqMign and, in such capacity, to provide poUtical and soc^ 
2 plamung and support; 
HI 

(b) Swiftcuirent shall be indemnified, defended and held 
hannless 1̂  the Campaign fiom and against any dafans, cause of actions, liabilitieŝ  damageŝ  
costs and expenses (including reasonable attorney's fees) arisuag fiom or attributable to, directiy 
or indirectly, his service as a Consultant and Advisor to tfae Canipaign, otiier tiian claims afleging 
his own willful miscoBdnot 

2. CampeusadoiL Jn consideration of Ifae Services to be provided by 
Swificuneot as a Consultant and Advisor to tfae Campaign or as an Attomey, sfaall be entitled 
to and sfaall receive tfae remuneration set fertfa on Scfaedule A. 

3. Tenn. Swiftcurrent shall continue as Consultant and Advisor to tiie Company 
fbr an initial tenn of tiuee montfas (3 monflis) or until he sfaaU resign iqKm written notice to 
tfae Campaign or until tfae Campaign shall tenninate Sus Engagement with at least 15 days 
prior notice. 

4. MnthpeHdent Contiwctm Swiftcunrent sfaaU aot as an independent contractor 
As such, tfae Campaign sfaall not deduct finm fees or other lemuneiation paid under this 
Agreement any statutoiy deductions or unemployment, witiifaoWing or social security taxes. 
Swiflcunent faereby agrees Ifaat tfaey sfaall have no authority, and sfaall not iqnesent him as 
having any auflxnitya lo bnid tfie CaBipaign in any manner whatsoever. 

5. Cm̂ kkntUU b̂ amiadon. In Ifae course of senring as a Consultant and 
Advim to tfae CanqMigD, Swiflcnrreot nu^ be pRseined wilfa, lem 
ooiooeniiiig the techniques, procedures, products, software, hardware, business, phms, 
slmlegiee or opeiations v£ tiie Oiinpaign that ia nan-poblic, proprieiBiy infinmatioiL 
Swifhampent agrees not to disdose or use aiy such ififannation ("COT Infimnalian") 
witfaout Ifae written oonsenf of ttie Canqnign. Confidential infonmation sfaall net 



X 

mclude: infimnation wfaidi is cunently ui Ifae public domain or faereafler enters tfae pubhc 
domain witiumt ttie finilt or involvemenl of Swiftcurrent; and infinnialion disdosed to 
Swificunnnt fimfi a souroe (ottier ttian ttie Canqmign) faaving a lawfid rigfat to mdm sudi 
disclosure to Swiflcuiremt 

6. CottfBels, Swificuneot represents ttiat Ifae semces contemphted by tfais 
Consulting Engagement Agreement does not viotete any agreonent to wfaidi it or its 
principals is a paity wifli any client, prior employer or ottier party and Ifaat tfaey will not 

CP disclose to Ifae Campaign or induce tfae Qmnpaign to use any confidential or propcietaiy 
cb infixnnatfim or material belonging to any previous client, employer or otfaers. Tfae Campaign 
^ acknowledges ttiat Swificunent peifinm services fiir and on bdialf ef dients and ottier 
^ peisons of an Advisory, Ckmsnlting or Lege! nature wfao may faave, diiectty OF Indirectty, 

oonmien, similar or coaqietiî  intenssls to ttiDse of ttie Oampaign. Sid>ject to fais obligations 
regarding Confidential Infinmation, notfaing faerein sfaall be constmed or inteipreted to limit 
or restrict in any way tfae nature or type of services wfaicfa may, during this Consulting 
RiHgagement Agroeinenf or ttiereafier, be peribrmed or undeitaken by SwificuixiaiL 

7. Nances, AU notices required xir permitted under ttiis AgreeoRot sfaall be in 
writing and afadl be deemed effective upon personal deUveiy or iqxu dqwsit in ttbe United 
States Post OfiSce, by registered or certified mail, postage prepaid, addressed to Ifae otfaer 
party at tfae address shown above, or al such other address or addresses as eitiier party shall 
designate to tfae ottier in accordance witfa tins Section 7. 

8. Gavendt̂  Lam. Ifais Agreement Sfaall be govemed by Ifae Laws of tfae 
Commonwealtfa of Massachusetts. 

9. AMinaimL ThePartiesagreettiataiiy Dispute and/or Chum arising out of or 
relating to ttiis Agreement concerning ttie iuteipietation of ttiis Agreement; and/or the 
perfonnance and/or non-peiibiuiance of ary obligation ofa Paity to ttiis Agreement shaU be 
subject to dedsion by binding -aibitiation in Boston, MA cooststing of a single aibitiator 
sdeeled by agreement of Ifae Parties based upon Ifae laws and Rhles of Procedure of 
Maasadmsells. 



IN WITNESS WHEREOF, ttie parties, faitenduig to be bound hereby, faave 
executed ttiis Agreement on the date and year first above written. 

^ Robert IK̂ Uington 

S Swificunent 
0 
^ Founding Partner 

0 

BethLmdstiom 

Bender fiir Senate 

Canipaign Manager 



SCHEDULEA 

COMPENSATIONAND EXPENSE REIMBURSEMENT 

As compensation fiir tfae Services contemplated by tfais Consultuaig Engagement Agreement, the 
Company agrees to pay Swificunent Strategies in the fiiUowing manner 

1. For Consultĥ Services-~Duriiig the term in wfaidi ttus Agreement remahis 
^ in fiiU force and efifect, and tfae Canqiaign autfaorizes and directs ttie performance of 
0 consdting, Ifae CanqiaignwiU be biUed for aUserWces on retainer and un 
0 basis. For puiposes ofinanttUybUiiflg fiv Swificunent diaU be paid Five 11^^ 
2 Hundred DoUais on June ISfl̂  July IStti anS August IS. 

^ 2. For (consulting Services—̂ Duiiqg the tenn in wfaidi ttusAgreetnentreinains 
in fuU force and effect; and the Campaign autfaorizes and directs ttie peifiitinanceô  

^ consulting, tfae CanqiaignwiU be billed fiir a one tinie Primarŷ  
^ of B one time Victoiy Bonus Swiflcurreut diall be paid to Twenty Thousand Dollars on 

Sq)lemberl5,2010. 

SwiftcunwU ̂ rategies -BenderJar Senaie Scope ^ 

June IS, 2010 

Tfais wiU outline tfae specific reqxnisibiUlies held to increase online—offline operations fbr to 
increase the profile of Jun Bender for U.S. Senate Campaign. 

Onttne OpenOUms 
Iwitter - Provide guidance on proper use cf twitter 
Design and Implement YouTiibe channel properiy. 
PoUtical Operations 
Volunteer Recruitment—Strategy and Implementation plan 
Develop Targeted Voter Contact Plan with weekfy goals to trackprogress 
Database (VoilenMndt}'Pr€paralim fir GO 

Swificinient win advise on aU (>alnie ()peEBtions in a weddy caU witti Cam 
Lindstrom and essential staffers. Swificinrent wiU monitar sodal niedia and online strategy daUy 
and recommend action items on a weddty basis. They abo oversee online opoations and ensure 
essential lirandingaiidttieine is consistent ttiroiilgihouta^ 
coimmim'cation. Swificunent wiU make sure tfaat aU oftfae online tools avaitoMe to flie campaign 
are used properly and are fiicused on the important aqiects of pditicd canqnign operations. 
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Commonwealth of Massachusetts 

District Courts (tf Massachusetts 

Swiftcurrent Strategies LLC, Piaintiff 

V. First District Court of Essex 

Bender for Senate, 

James CBender, 

Franic C. iMancI, Defendants 

65 Washington St, Saiem fAA 

Civil Action No. 2011136CV 

Summary motion for dismissal, or change of venue by 
James C Bender and by Bender for Senate. 

Bender for Senate moves to dismiss this case pursuant to Federal Rules of Gvll Procedure 12 (b) 
(2), or altemathrely, to transfer venue pursuant to 28 U.S.C SS1404 (a). Our specific reasons 
are as follovvs: 

1) Swift Current Strategies and Bender for Senate have an agreement which stipulates that 
all disputes wiH be resolved by arbitration. Endosed is a copy ofthe e-mail from Swift 
Cunrents to our campaign dated Monday June 14,2010, which contained their standard 
form agreement as an attachment. Also enclosed is a copy of the same agreement, 
signed by me without changes, on June 15,2010. We retumed this executed agreement 
by us Mall to Swift Currents along with their first retainer check df $5,500, which Swift 
Currents cashed. Because this agreement stipulates that the parties agree that all 
disputes wiH be resolved by arbitration, we ask that their complaint be dismissed, or at 
least stayed pending arbitration. 

2) Due process under the 14̂  Amendment requires that the defendant have "sufficient 
minimum contacts with the [forum] state, such that 'maintenance of the suit does not 
"offend traditional nottons of fair play and justioe." Adelson. 510 F.3d at 49 (quoting 



Inf I Shoe CO. v. Walsh.. 326 U.S. 310, 316 (1945)). Bender for Senate Campaign was a 
New Hampshire campaign for United States Senate. All of our activity was based in New 
Hampshire, and moreover, all of Swift Current Strategies activity was based on helping 
our campaign to win a New Hampshire election. Finally all ef our meetings and other 
actK^ took place in New Kempshire. Spcirific jarlsrliction axiits only Mtece tiie 
plaintiffs cause of action erises from or relates to the defendant's contacts with the 
forum state. The defendants had and have no contact with Massachusetts. Therefore, 
the Massachusetts forum should not have an Interest In adjudicating this case. 

^ 3) The exercise of jurisdiction over Bender for Senate, or James C Bender, must be 
0 reasonable based on an evaluatkin of other "gestault factors". The, gestault factors 
P include: the defendant's burden of appearing; the forum state's Interest in adjudicating 
]̂  the dispute; the plaintiffs interest in obtaining convenient and effective rdief; the 
^ interstate Judicial system's interest in obtaining the most effident resolution of the 
er 

p controversy; end the shored interest of the several states in furthering fundamental 
H sodall policy. The finit two of these pointy and pDlitt four; strongly fmr the defendents, 
^ the cemaining two points are at worst, neutral. 

4) The defendant's primary witnesses are based in New Hampshire, and also work In New 
Hampshire. It would be an undue burden to ask them to appear In Massachusetts and 
this may adversely impact our ability to defend our case. We believe that 
Massachusett's does not have an Interest In adjudkating based on the points made in 
section 2 above. The plaintiff can obtain equally convenient and efiecthw relief In either 
New Hampshire or Massachusetts because the plaintiff worked In New Hampshire 
throughout the campaign, and also is soiidting work in New Hampshire with Republican 
potential presidential candidates for President In 201^ this being dhe to the enormous 
importance of Now Hampshire's first in the nation primary. Fer Swift Current Strategies, 
the New Hampshire forum would not be a material Inoonuenience. For the Bender for 
Senate campaign, it would not only be inconvenient; but may prevent us from providing 
an effective defense. 

I have offered repeetedly In writing to meet and to talk with the plaintiffs In older to resohMS 
this case out of court; and to not unnecessarily dog tho ooort system. All of my Initiatĥ es have 
been Ignored. Wo know for certain that the plaintiff put themseh/es In a dear cut confilct of 
interest with their fidudary responsibilities to our campaign. Plaintiffs also vtolated the 
compensation dause as well es the confidentiality dause of their own standard form 
agreement. This was a breach of good faith and fair dealing. I continue to be< Interested In 
talking with tiie piaintiff. All that I want Is Infbrmsition in order to detoimlne tho ektent to whieh 
we were injured by these violations, before making a further settlement offer. This should 
easily be doable thraugKarbltration rather tium in the far more time consuming and expensive 
process of going to trial. 



For these reasons I respectfully request that this case be referred to arbitration, which our 
contract stipulates, or if this contract provision is deemed invalid, to the NH court system, tf 
there Is any part ofthis letter which requires elaboration or explication, I can be promptly 
reached by either letter or phone. 

Finally, I am including herewith our responses to the points made in Mr. DeVlto's complaint. 

LO 
0 
0 
0 
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SInf&rely, y 

j James C. Bender 



Commonwealth of Massachusetts 

0 
0 
0 
0 
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District Courts of Massachusetts 

Swiftcurrent Strategies LLC, Piaintiff 

V. First District Court of Essex 

Bender for Senate, 

James C. Bender, 

Franic C. IWiancI, Defendants 

65 Washington St, Saiem MA 

Ovii Action No. 2011136CV 

Answer and Counterclaim of Defendants James C. Bender and 
Bender fbr Senate campaign committee. 

Defendant James C. Bender hereby responds to the PlaintifTs 
complaint Civil Action No. 201136CV as follows: 

1) Defendant admits the allegations of paragraph 1. 
2) Defendant admits the allegations of paragraph 2. 
3) Defendant admits the allegations of paragraph 3. 
4) Defendant admits the allegations of paragraph 4. 
5) This requires no response from Defendants. 
6) Defendant states that he is without knowledge or 

information sufficient to form a belief as to whether the 
defendants were engaged in trade and commerce at ''ali 
relevant times'', pending definition ofthe terms ''trade 
and commerce'' and "ail relevant times". Frank Mancl was 



categorically not involved in trade and commerce on 
behalf of the campaign at any time. 

7) Defendant denies the allegations of Paragraph 7. For the 
record, the first meetings with Swift Currents were in early 
April, 2010. Swift Currents proposed a $20,000 per month 
retainer for 20% of their time, and assured campaign 

1̂  

0 management and advisors no other client had nsceived, or 
o would receive, a better deal than this ooe being offered to 
^ our campaign. When we declined this offer. Swift Currents 
p came back to us with a formal proposal on June 1,2010, 
*H and had reduced their proposed monthly retainer to 

$8,000 per month. When we declined that offer, they 
came back to the campaign with an offer of $5,500 per 
month. They e-mailed a copy of a standard form contract 
on June 14,2010, which we accepted without changes. We 
returned an executed agreement along with their first 
month retainer of $5,500 en June 15,2010. The first 
sentence of the agreement between Swift Currents and 
the campaign states that the Plaintiffs were hired on June 
15,2010, not "on or about August 1,2010". Also, Plaintiffs 
responsibilities were broader than internet and 
telemarketing. Plaintiffs were responsible for all aspects of 
the campaign's social media efforts. These activities and 
responsibilities included, but were not limited to, a) 
evaluating and hiring vendors, b) negotiating prices with 



vendors, c) negotiating performance metrics for vendors, 
d) managing the relationship with vendors. 

8) Defendant denies the allegations of Paragraph 8. "On or 
about October 1,2010" is incorrect because the campaign 
had ended on September 14,2010. Broadnet conducted a 

^ Tele-town IHall meeting for the campaign in July 2010, and 
g they were paid promptly and in full. Bnoadnet was hired 
% without input from, and without the knowledge of, Frank 
Nl 
«T Mand or James Bonder. Typically, Swift Current's operated 
Q independently and assumed broad authority and a high 

degree of autonomy in selecting vendors. 
9) Defendant denies the allegations of Paragraph 9. Neither 

James C. Bender nor Frank Mancl requested that Plaintiff 
hire Broadnet. Defendant repeats and realleges the points 
made in paragraphs 7 8L 8, as if fully set forth herein. 

10) Defendant denies the allegations of Paragraph 10. 
This Is categorically not true. The defendants did in fact 
pay in fuil on the first Teleforum which was held in July, 
2010. The disputed invoices are from September 12 8i 13, 
2010. At the conclusion of the campaign on September 14, 
2010, the defendants had every intention of paying this 
invoice. On or about September 15, the Chief Operating 
Officer for the campaign, Bruce Monk, told James Bender 
that he had held two invoices for review out of the many 



hundreds which we processed, both involved Swift 
Currents. Î is exact quote was "Something smells funny, 
but I am not sure where the aroma is coming from". Upon 
further examination we discovered probable breach of 
fiduciary duty by the plaintiff. We discovered that the 
campaign had been given materially false information in 

g order to persuade us to keep purchasing sen/ices from 

% Broednet. We then discovered breach of contract by tbe 

cn 

Nl 
plainttff. We discovered that Plaintiffs had violated the 

0 compensation provision of our agreement/and were 
^ benefitting financially from these Teleforums. They did not 

disclose this to us, and tried to prevent us from finding 
out. Since that time we have simply been trying to get 
information from the plaintiff In order to determine in 
how many other instances were there breaches of 
fiduciary duty, and how much did these breaches cost the 
campaign. 

11) Defendant denies the allegations made in paragraph 
11. There is no basis whatsoever for this claim. Defendant 
repeats and realleges the points made in paragraphs 7 8t 8 
& 10, as if fully set forth herein. 

12) Defendant denies the allegations of Paragraph 12. 
There was no breach of contract or misrepresentation by 
the defendants. Defendant repeats and realleges the 



points made in paragraphs 7 8i 8 & 10, as if fully set forth 
herein. 

13) Defendant denies the allegations of Paragraph 13. If 
Plaintiff suffered damages, which Defendants deny, then 
said damages either resulted from Plaintiffs own acts 
and/or omissions. 

0 

^ 14) Defendant denies the allegations of Paragraph 14. If 
^ Plaintiff suffered damages, which Defendants deny, then 
^ said damages resulted from Plaintiffs own acts and/or 
0 omissionŝ or from the acts or omissions of third parties for 
H whose conduct Defendant is neither legally liable or 

responsible. 
15) Defendant denies the allegations of Paragraph 15. 
16) Defendant denies the allegations of Paragraph 16. 
17) Diefendant denies the allegations of Paragraphl7. 
18) Defendant denies the allegations of Paragraph 18. 
19) Defendant denies the allegations of Paragraph 19. If 

Plaintiff suffered damages, which Defendants deny, then 
said damages resulted from Plaintiffs own acts and/or 
omissions. 

20) Defendants admit receiving a letter dated November 
15,2010 from Mr. DeVito. The claims made in that letter 
of unfair acts and practices are faise. This letter appears to 
have been written prior to having read the contract, or my 
prior correspondence, and prior to having sufficient 



IS 

understanding of the facts of the case. This February 4, 
2011 complaint is rough and ready "cut and paste" version 
of that same November 15,2010, letter. 

21) I, James Bender did respond to Mr. DeVito in an e-
mail dated December 7.1 reiterated an existing offer to 
settie this matter, which 1 believe to be reasonable. For 

p the record, our offer to settle this was $7,659. Swift 
0 ^ H Currents offered then offered to drop their $3,200 "mark 
Nl 

up" (which they failed to disclose and were not entitled 
^ to) and settle for $22,334.50. We were $14,675.50 apart I 

am just trying to get the facts, 1 offered on several 
occasions to meet with plaintiffs and their attorney. I want 
to know whether Swift Currents was charging mark ups or 
placement fees with the other vendors. Ifthe Broadnet 
experience was a pattern of behavior by Swift Currents 
then we may have been damaged far more than the 
disputed amount, i have offered to meet on numerous 
occasions, both verbally and in writing. 1 have also said on 
numerous occasions that if my understanding ofthe facts 
is incorrect, that 1 am open to changing my mind and 
increasing my offer. The Plaintiffs attorney refused my 
offer to meet in a December 29,2010 phone call. I 
reiterated my offer to meet in a January 1,2011 email and 
have heard nothing since. 



22) I have consistently tried to communicate with the 

Plaintiff in a constructive and timely manner. I have made 

every effort to schedule meetings and to obtain 

information which we need in order to determine whether 

our offer should be revised. My requests have been 

ignored. 

o 23) Defendant denies the allegations of Paragraph 23. We 
H believe that our offer was reasonable given the facts as we 
^ understand them. I have repeatedly asked for additional 
Q information, and these requests have been ignored. 
;;;| 24) Defendant denies the allegations of Paragraph 24. 

Defendant repeats and realleges the points made in 

paragraphs 7 through 23, as if fully set forth herein, 

1̂^ Affirmative Defense 

Swift Current Strategies and Bender for Senate have an agreement 
which stipulates that all disputes will be resolved by arbitration. 
Enclosed is a copy of the e-mail from Swift Currents to our campaign 
dated Monday June 14,2010, which contained their standard form 
agreement as an attachment. Also enclosed is a copy ofthe same 
agreement, signed by me without changes, on June 15,2010. We 
returned this executed agreement by US Mail to Swift Currents along 
with their first retainer check of $5,500, which Swift Currents cashed. 
Because this agreement stipulates that the parties agree that ail 



disputes will be resolved by arbitration, we ask that their complaint be 
dismissed without prejudice, or at least stayed pending arbitration. 

2"** Affirmative Defense 

Due process under the 14̂ ^ Amendment requires that the defendant 
^ have ''suffirient nrinrmam contacts with the [forum] state, such that 
f^ 

5 'maintenance of tbe suit does not ''offend traditional notions of fair 
0 

play and justice."' Adelson. 510 F.3d at 49 (quoting InfLShoe Co. v. 
Walsh.. 326 U.S. 310,316 (1945)). Bender for Senate Campaign was a 

0 New Hampshire campaign for United States Senate. All of our activity 
H was based in New Hampshire, and moreover, all of Swift Current 

Strategies activity was based on helping our campaign to win a New 
Hampshire election. Finally all of our meetings and other activity took 
place in New Hampshire. Specific jurisdiction exists only where the 
plaintiffs cause of action arices frorn or relates to the defendant's 
contacts with the forum state. The defendants had and have no contact 
with Massachusetts. Therefore, the Massachusetts forum should not 
have an interest in adjudicating this case. 

1) The exerciSD of jurisdistion over Bender for Senate, or James C 
Render, must be reasonable based on an evaluation of other 
''gestault factors''. The, gestault factors include: the defendant's 
burden of appearing; the forum state's interest in adjudicating the 
dispute; the plaintiffs interest in obtaining convenient and 
effective relief; the Interstate judicial system's interest in 
obtaining tbe most efficient resolution ofthe centroversy; and the 
shared interest of the several states io furthering fundamental 
social policy. The first two of these points, and point four, strongly 



favor the defendants, the remaining two points are at worst, 
neutral. 

2) The defendant's primary witnesses are based in New Hampshire, 
and also work In New Hampshire. It would be an undue burden to 
ask them to appear in Massachusetts and this may adversely 
impact our ability te defend our case. We believe that 

^ Massechusetf s does not heve an interest in adjudicating based on 
Q the points made in section 2 above. The plaintiff can obtain 

eqvially convenient and effective relief in either New Hampshire 
or Massachusetts because the plaintiff worked in New Hampshire 
throughout the campaign, and also is soliciting work in New 
Hampshire with Republican potential presidential candidates for 
President in 2012, this being due to the enormous importance of 
New Hampshire's first in the nation primary. For Swift Current 
Strategies, the New Hampshine forum would not be a material 
inconvenience. For the Bender for Senate campaign. It would not 
only be inconvenient, but may prevent us from providing an 
effective defense. 

0 

Nl 
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3^ Affirmative Defense 

Swift Currents and/or Broadnet made fidse representations as to what 
they would deliver for an average cost to the campaign of $12,500 per 
hour. A case in point is how big our Teleforum audiences were on 
the evening of Sunday September 12,2010. The entire campaign 
management team was somehow led to believe that at the peak, 
we had over 10,000 listeners during our town hail, and we had 
700 peopie waiting in que to ask Jim Bender a question. The 
campaign manager, Beth Lindstrom, could not believe how big 



our audience was, and avoided telling me while we were on the 
air for fear that I might "freeze up". This faise perception of our 
success led to duplicating the order for the following night, 
September 13,2010. But after the campaign had ended on 
September 14, we began to understand that the results which 
were represented were just not possible. As: it toms otit, our true 
results were probably less than 10% ofthis. I leamed last week 
that over the course of the hour long teleforum we had less than 
600 inbound listener minutes. 

Upon further review, we discovered that Swift CXiirents exaggerated the 
0 
0 

Nl 
^ expected performance as well as fhe actual performance of many of their 
^ projects. They had great influence on allocation of funds, and much of 
H fhat influence, and fhe motive, is now in question. A review of e-mails 

confirms fhat fhey were ttigtily authoritative in directing the canipaign 
stafiF and steering fhe team to make decisions which fhey wanted 
regarding our capital expenditures. 

t i l 

4 Affirmative Defense 

Swift Currents violated fhe compensation section of our agreement. The 
agreement states tfaat fhe campaign would compensate Swift Currents at 
a rate of $5,500 per month retainer, and also a $20,000 bonus if we won 
tfae primary. Theie was no otfaer piovision for compensation. They fidled 
to disclose to us tfaat fhey had unilaterally changed fhe rules of fhe game, 
and were piggy backing additional fees on top of vmdor relationships 
\dodch tfaey were managing.We did not discover this until afbr fhe 
campaign was over. 

Tfaey involved ffaemselves in a clear cut conflict of interest. Swift 
Currents was well paid to select and manage our vendors, and to 
negotiate on our befaall̂  fhey were not fiirtfaer entitled to financially 
benefit from ffaese relation̂ ps. We know for certain fhat tfais happened 
in tfae case of Broadnet, and we faave reasons to believe fhat it may faave 



faappened witfa otfaer vendor relationships wfaicfa Swift Currents 
managed. 

5̂  Affirmative Defense 

Swift Currents was intentionally deceptive witfa us. After leaming ffaat 
tfaere migfat be a conflict of interest witfa Swift Currents, I asked Pete 
Fullerton directly, ''Have you asked any of our vendors, or prospective 

^ vendors, for placement fees, or commissions, or did you cfaaige us 
g markups on any of tfae services wfaicfa you faave been involved in?" He 
H vigorously denied ffaat diey faad done so. After several minutes of sfaaip 
^ interrogation, I told faim that I would insist on seeing tfae original invoice 
^ fiom Broadnet. Pete tfaen admitted to a "small mark up**, vMch turned 
% out to be approxunately $3,200. Aside fix)m tfae question of wfay they 
^ kq)tffaisinfQrmationfiomus, wfay would fae faave first denied tfais if fae 

thought tfaat it was OK? 

Tfaree people had authorization authority in our campaign; Beth 
Lindstrom our campaign manager, Bruce Monk, our cfaief qpemting 
officer, and myself. None of us knew ffaat Swift Currents faad a separate 
financial interest in tfae outcome of our decisions. 

6̂  Affirmative Defense 

One of our defenses is the doctrine of unclean hands. The 
defendants argue that the plaintiff is not entitied to obtain an equitable 
remedy on account of the fact that the plaintiff has acted unethically, 
and has acted in bad faith with respect to the subject of this 
complaint.We have reason to believe that we may have routinely 
paid too much for services which were negotiated and managed 
by Swift Gunents. The pattern which was first noticed by our chief 
operating officer Bruce Monk, was that we were being invoiced for 
very large round numbers, with almost no way to measure results. 



ISi 

Mr. IMonk commented to me on or about September 15,2010, 
"something stinks, 1 am not sure yet where the aroma is coming 
from." As we looked into this, we had reason to believe that there 
may have been other types of conflicts of interest in some of 
these cases, We have reasons to believe that some of these 
suppliers, or potential suppliers, may have been asked for 
placement fees in exchange for a purchase order from our 
campaign, if this was the case, then the nriost qualified suppliers 
may not have been hired, and we also would have ended up 

g paying more for the services than we should have. This may have 
^ had a material impact on the outcome of the campaign. Finally,we 
^ believe that Swift Currents would have been compromised in 
^ managing these relationships with vendors. We have a growing 

number of examples where our interests may have taken a back 
seat to Swift Cunrenf s interests. 

if there was no cause for concern here we should have been able 
to clear this up with a one hour meeting or an exchange of a few 
e-mails, i asked to see the e-mails with the final agreements for 
six vendors that Swift Currents was involved in managing. These 
vendors were; Broadnet, Rapieaf, Faulkner Strategies, CC 
Advertising, Vyiitics, and GOTV. 

7̂^ Affirmative Defense 

Swift Currents violated fhe confidentiality clause of ffaeur own standard 
form ''Consulting Engagement Agreement" wfaicfa Ifae parties entered 
into on June 15,2010. Tfae result of tfais lireacfa was faarmfiil to me 
personally. 

Tfae Wall Street Journal was investigating one of tfae campaign suppliers 
wfaicfa Swift Currents faired. Tfae arcticle dleged inappropriate and 



invasive tecfaniques for "data mining" of personal information, and went 
on to note ffaat Google took action agauist tfais company. Rob 
Willington, wfao was quoted in tfae arcticle, took it upon faimself to 
uiform the Wall Street Journal reporter Emily Steele, our campaign had 
hired tfais company and used tfais iprecise tecfanique in New Hanq)sfaire. 
He ffaen gave tiie reporter my pfaone numbecs and she called me to 
confinn ffais information. This ended up in a series of Wall Street 
Journal stornss, including a page <me Wall Street Journal stoiy. The story 
went on to say how tfaese invasive techxuques were distressing to tfae 

II New Hampsfaire citizen's who discovered tfaey faad become "victims". It 
also ended up becoming ffae subject of talk radio faere in New 

CO 

Nl Hampsfafae. It grew to ffae point ffaat I faad to call ffaese folks and 
^ apologize for ffae actions of my campaign, and ffais also ended up 
M becoming anotfaer Wall Street Jounud stoiy. 

There is no way to quantify faaw mucfa damage may faave been done to 
my reputation. Suffice to say that it is still being talked about here in 
New Hampsfaire. I was at a hncfaeon on Fefamary 1,2011 for Senator 
Rick Santarum at ffae faome of Congressional candidate Jennifer Hom. 
Also in attendance was Linda Twombly wfao was one of fhe victims of 
tfais tecfanique, and ffaese Wall Street Journal stories were once again 
discussed at lengtii. 

Tfais is an example of Swift Currents putting ffaek own klterests afaead of 
tfaeu: responsibilities to our campaign. They violated ffae confidentiality 
provision of tfaeir own standaid form agreement. Tfais was usefiil press 
coverage for Swift Currents, but negative and damaguig for me. Tfais 
was a confirming data point tfaat Swift Currenls was putting tiieir own 
interests afaead of tiie campaign. 

8*̂  Affirmative Defense 

if piaintiff suffered damages,. Which defendants deny, then said 
damages resulted from PlainfifPs own acts or omission. 



9^ Affirmative Defense 

If piaintiff suffered damages, which defendants deny, then said 
damages are ftom the acts or omissions of third parties, for 
whose conduct Defendant is netther legally iiabte nor responsible. 

10^ Affirmative Defense 
on 

g Plaintiff claims are barred either in whole or in part by his feilure to 
H mitigate damages. 

Nl 
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H 11^ Affirmative Defense 
PiaintifTa claims are tianred either in whole or in part by it's own 
breaches of contractual obligation to the defendant. 

Wherefore, Defendant requests that this action be dismissed with 
prejudice and that the court award the Defendant his costs and 
expenses, including attomey's fees, and that this court grant such 
otiier reiitf as it deems appropriate and just 

Jury Demand 
Defendant hereby demands a trial by jury on aii issues triable. 



James C. Bender 
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